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BRIEF OF APPELLEE. 


HISTORY OF CASE. 

On the 24th day of March, 1923, the appellant herein 
entered into a contract in writing with appellee for the 
construction and erection of a building for appellee at 
3814 Yuma Street, Washington, District of Columbia. 
In June, 1923, appellant breached his contract, so that 
it became necessary for appellee to complete the work 
on account of appellant, at a cost of Four Hundred 
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Ninety-Five Dollars ($495.00) over and above the con¬ 
tract price. In January, 1924, appellee, the plaintiff 
below, sued appellant in Law Action 99,203 in the Mu¬ 
nicipal Court of the District of Columbia to recover 
the above mentioned sum (R. 2). 

After the breach of contract, and about sixteen 
months after the filing of the suit mentioned above, it 
became necessary for appellee herein to sue appellant 
for defects in construction becoming apparent after 
the first suit was filed, said defects being the result 
of imperfect performance of the contract by appellant. 
This suit was for the sum of $500.00, and was Law Ac¬ 
tion 118,190 in the Municipal Court of the District of 
Columbia, and in both cases personal service was had 
on the then defendant. These two causes of action in 
the Municipal Court were consolidated for trial (R. 
2), and on July 3, 1925, a trial was had in open court, 
both sides being represented by counsel, Judge Mat¬ 
tingly presiding, and a finding was made for the plain¬ 
tiff, appellee herein, against the defendant in both 
cases, for the sum of $495.00 and $500.00, interest and 
costs (R. 2-3). 

No motion for a new trial was filed by the defendant 
below, and on July 10, 1925, final judgments in both 
cases were duly entered, and thereafter both judg¬ 
ments were docketed in the Supreme Court of the Dis¬ 
trict of Columbia, being Law No. 70,412 and 70,413. 
Writs of execution were issued on said judgments, and 
were returned nulla bona (R. 3, 6, 7). 

It subsequently appeared that the defendant below 
had a certain equity in Lot 46, Square 2892, improved 
by premises 750 Lamont Street, Northwest, Washing¬ 
ton, District of Columbia, and that such interest was 
only an equitable interest, since two deeds of trust ap- 
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peared of record as valid incumbrances on said prop¬ 
erty, a first trust of $1,100.00, to secure the Perpetual 
Building Association (R. 4) and a second trust of 
$400.00 to secure Clyde C. Dailey (R. 4-5). A credit¬ 
or ’s bill was filed in the Supreme Court of the District 
of Columbia to subject the equity of the defendant in 
Lot 46, Square 2892, to payment of the judgments (R. 
1 et seq.). Service was had personally upon the de¬ 
fendant, who appeared and answered (R. 8 et seq.) The 
answer alleged that said judgments were null and void 
(R. 9), having been entered by the court through a mis¬ 
take of law and fact, but upon motion of plaintiff (R. 
11-12) due notice having been given, and defendant 
being represented by counsel, all parts of said answer 
inconsistent with the relief prayed in the equity bill 
were stricken out upon a hearing of the motion. There¬ 
after, on September 17, 1925, after due notice to all 
parties concerned (R. 12-13) a motion for final decree 
of sale on bill and answer was heard, defendant having 
been represented by counsel, and on that day a final 
decree of sale was signed by the court (R. 13-14), the 
said decree having been consented to by all defendants 
by their attorneys of record, including the defendant 
Thomas M. Reynolds , appellant herein, by his attor¬ 
ney of record , Wesley Porter , Esquire (R. 14), said 
final decree ordering the sale of the interest of ap¬ 
pellant, Thomas M. Reynolds, in Lot 46, Square 2892, 
and appointing Charles V. Imlay, Esquire, trustee to 
make the sale. 
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It should be noted here that the other defendants in 
the equity suit above mentioned were trustees in the 
deeds of trust, and were merely nominal parties. Any 
proceedings against them were informal, and they in 
all cases consented to the relief prayed. 
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On October 1, 1925, said trustee, after having qual¬ 
ified under his appointment, sold the said property at 
public auction, due advertisement having been made, 
and the same was bought in by the appellant, Thomas 
M. Reynolds, a deposit of $300.00 being made with the 
trustee at the time of the sale in accordance with the 
terms thereof. Under the terms of the sale full com¬ 
pliance was to be had within thirty days, but the appel¬ 
lant defaulted as purchaser by not paying the bal¬ 
ance of the cash required under the terms of sale, al¬ 
though the time for the payment of said balance was 
extended by the trustee. The property was again ad¬ 
vertised, and after due advertisement, on December 9, 
1925, the property was again sold at public auction to 
Max Needle, who made a deposit of $300.00 on said 
sale, and who is now ready and willing to complete his 
purchase (R. 19-27). 

Because of the default of appellant in failing to com¬ 
ply with the terms of the first sale, it became necessary 
for the trustee to borrow money on his personal credit 
and take up said second trust, which transaction 
amounted to his pledging his personal credit in the sum 
of $450.00. This action was taken by the trustee be¬ 
cause of the fact that the trustees under the second 
trust w T ere threatening to foreclose on the property, 
and the trustee did not have sufficient funds, after pay¬ 
ing the expenses of foreclosure out of the $300.00 de¬ 
posit paid by appellant, to take up the second trust 
above mentioned for the purpose of avoiding foreclo¬ 
sure (See Motion to Dismiss or Affirm). The record 
shows no attempt to enforce this trust outside this 
case, nor any notice of an intention so to do. 

Thereafter, after due notice to the defendant, and 
after the filing of the report of sale by the trustee, on 
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December 18, 1925, a final order was signed by the 
equity court, ratifying and confirming the sale, the 
same having been consented to by all the interested 
parties except the defendant Thomas M. Reynolds, 
who thereupon noted an appeal to the Court of Ap¬ 
peals of the District of Columbia, and the same was 
allowed and bond fixed by the Court (R. 29). 

It might be well to mention at this time that, during 
the course of the litigation in the equity court below, 
certain affidavits and other documents were filed by the 
defendant (R. 14-18), which have been made a part of 
the record here, but such documents were not called 
up formally on motion, and were not, with one excep¬ 
tion, called to the attention of appellee or his attorneys. 
These documents are in the nature of statements made 
by the appellant in proper person. 

After the defendant perfected his appeal the trustee 
filed a motion for the appointment of a receiver, and 
upon due hearing of said motion Louis Ottenberg, 
Esquire, was appointed receiver to take over the prop¬ 
erty and rent the same, but, due to the bad condition 
of the property and the need for repairs, the said re¬ 
ceiver has thus far been unable to rent it for any 
amount whatever. This matter was brought to the at¬ 
tention of the Court in a memorandum in support of 
a Motion to Dismiss or Affirm filed in this Court, to 
which was attached the affidavit of the said Louis Ot¬ 
tenberg, Receiver. 

Attention should also be called to the fact that, 
throughout the record, it appears that personal notice 
was given to the defendant in every step of the litiga¬ 
tion, and said appellant has, at every step, been repre¬ 
sented by counsel of record. 
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QUESTIONS BEFORE THE COURT FOR 
DETERMINATION. 

The only questions which appellant by his assign¬ 
ments of error and record has raised on this appeal is 
whether the Court committed any error or errors in 
the various proceedings had in the equity cause below. 
Appellant’s brief is devoted almost entirely to a dis¬ 
cussion of questions outside the record, and to matter 
wholly unsupported by the record. Appellant in his 
brief also raises certain defenses not raised in the pro¬ 
ceedings below, but those questions come too late, and 
are not before the Court on this appeal. 

ARGUMENT. 

1. The court below committed no error in striking 
the answer of defendant below, Thomas M. Reynolds, 
or refusing the relief prayed. 

The first assignment of error alleges that the court 
below erred in striking the answer of defendant 
Thomas M. Reynolds. This answer (R. 8-10) set up 
no defense to the bill, and attacked the validity of the 
judgments of the Municipal Court. If the defendant 
below had any grievance with reference to the trial 
of the cases in the Municipal Court, his remedy was 
by a motion for a new trial or a ivrit of error to the 
Court of Appeals. The defendant pursued neither of 
these courses, but in his answer to the equity suit filed 
to enforce the judgments he collaterally attacked the 
validity of the judgments of the Municipal Court, after 
final judgment had been entered in that court and had 
been docketed in the Supreme Court. The court be¬ 
low committed no error in granting the motion to 
strike, upon motion of plaintiff below (R. 11), because 
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a judgment of the Municipal Court cannot be col¬ 
laterally attacked in a court of equity on account of 
alleged errors committed by the trial court, where no 
motion for new trial was filed and no appeal taken. 

In Mattingly vs. Nye, a District of Columbia case, 
8 Wallace 370, the answer to the creditor’s bill alleged 
that judgment was rendered by default and that de¬ 
fendant intended to defend an could have done so suc¬ 
cessfully, but was prevented by illness. The Court 
said: 


“The judgment is conclusive in respect to the 
parties to it. It cannot be impeached collaterally 
and it cannot be questioned on a creditors’ bill.” 

In Duncanson vs. Manson, 3 App. D. C. 260, at page 
271, the Court said: 

“The most material question in this case is, 
whether or not the Court had jurisdiction over the 
subject-matter of the decree for sale of a nature 
to render that decree free from impeachment for 
want of jurisdiction in the Court to pass it in a col¬ 
lateral proceeding * * * 

“The law has provided the ways and means for 
the correction of errors in judicial proceedings; 
but if jurisdiction exists the judgment or decree 
of a court of competent jurisdiction binds and pro¬ 
tects all parties concerned with it until duly re¬ 
versed on direct proceedings for review.” 

See also— 

Merillat vs. Hensey, 34 App. D. C. 398 at page 
404. 

Hunter vs. U. S., 48 App. D. C. 19. 

District of Columbia vs. Wilson, 44 App. D. C. 
265. 
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In his answer (R. 10) the defendant below prayed 
that plaintiff be restrained from executing upon said 
judgment. The first assignment of error alleges error 
by the court below in refusing the relief prayed in said 
answer. But the court committed no error in refusing 
to enjoin execution on a judgment of the Municipal 
Court where that court had jurisdiction. 

In Talbott vs. Pickford, 36 App. 289, at page 297, the 
Court said: 

“ Modern legislation generally authorizes the 
setting aside of judgments of law after term, and 
the granting of new trials for good cause shown 
in petitions therefor addressed to the court ren¬ 
dering the judgment complained of. These rem¬ 
edies, by reason of their justice and efficacy, have 
largely superseded the practice of resorting to 
equity to obtain injunctions against the executions 
of such judgments. Their consequences are not 
so serious as those resulting from perpetual in¬ 
junctions against executions, which forever con¬ 
clude the plaintiffs in the judgments enjoined; for 
the extent of the relief obtained through the statu¬ 
tory remedies is to reopen the case for another 
trial of the issues by a jury in the same court. The 
plaintiff in judgment is afforded a chance to try the 
truth and weight of the newly discovered evidence, 
if that be the ground of relief, or to retry the case 
on its merits, if, by accident or fraud, the opposing 
party may have been deprived of a fair trial in 
the first instance.’’ 

See also— 

Harlan vs. Morgan , 44 App. D. C. 332; 

Engle vs. McNeil , 48 App. D. C. 354. 
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2. No error was committed by the court below in not 
considering the documents filed by the defendant be¬ 
low in proper person. 

Appellant alleges as error in his second and fourth 
assignments of error that the court below erred in 
failing to grant the petitions referred to in his brief 
(p. 1), as “Petition in the nature of a cross bill” and 
“Motion to set aside the judgment.” In his brief ap¬ 
pellant states (p. 1) that these petitions were ignored 
and brushed aside. Attention is respectfully called 
to the fact that the record does not show that these 
documents were brought to the attention of the appel¬ 
lee or his counsel,—nor were they, with one exception, 
—and in no case does the record show, nor is it a fact, 
that these documents were regularly before the court 
below for consideration, or any ruling made thereon 
whatever. Appellant did not conform to the rules of 
the court with reference to notice and calendaring, and 
since they were not brought to the attention of the 
court, but merely filed in this cause, and since no rul¬ 
ing was made by the court below with reference to said 
documents, it cannot be error on appeal that the doc¬ 
uments were not considered by the court below. 

3 .No error was committed by the court below in 
entering the final decree of sale of September 17,1925. 

Appellant contends by his third assignment of error 
and in his brief that the court erred in entering the 
final decree of sale on bill and answer of September 17, 
1925. This decree (R. 13-14), was granted after a 
hearing, and after the answer of the defendant had 
been stricken as to all matter inconsistent with the re¬ 
lief prayed. The attention of the court is respectfully 
called to the fact that this was a consent decree, con- 
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sented to by all parties in interest, including the de¬ 
fendant, by his counsel of record, Wesley Porter, Es¬ 
quire (R. 14). The rule of law applicable in such cases 
seems to be that unless it is shown by the record that 
the attorney’s signature was obtained by fraud or 
other improper method,—and such is not the conten¬ 
tion here,—his consent to the decree would bind his 
client for whom he appeared as counsel of record. 
Since there is no contention of any fraud in obtaining 
this consent of appellant’s attorney of record, appel¬ 
lant will be estopped to complain of error therein on 
appeal. 

In Parrish vs. McGoivan, 39 App. D. C. 184, at page 
201, this Court said: 

“It remains therefore to consider the effect 
claimed for the interlocutory decree entered by 
consent of the parties. The decree was entered 
before the answer was filed, but no objection was 
raised therein to the jurisdiction. There is no 
question but that one consenting to a final judg¬ 
ment or decree in a court having jurisdiction of 
the subject-matter will not be heard to complain 
of error therein on appeal or writ of error.” 

In California Co-op. Canneries vs. U. S., 55 App. 
D. C. 36 at page 38, this Court said: 

“Inasmuch as the validity of the consent decree 
was not questioned in the court below by any of 
the parties to this action, that question is not be¬ 
fore us.” 

In Olney vs. Butte Creek Company , 51 App. D. C. 
at page 11, this Court said: 

“The appearance of the appellants when they 
filed their sworn answer put them on notice as to 
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subsequent proceedings, and when an attorney is 
authorized to appear, the jurisdiction over his 
client is so perfected as to bind him with respect 
to the subsequent action of his attorney not in¬ 
duced by fraud of the adverse party .’’ 

4. Defenses not brought forth in the proceedings be¬ 
low cannot be advanced for the first time in the Court 
of Appeals. 

Appellant in his brief (p. 4) contends that certain 
evidence in the nature of a release of liens was fraud¬ 
ulently withheld from the trial court. This document 
is set out in extenso in the brief, and is alleged to be 
in the possession of the Perpetual Building Associa¬ 
tion. This document was offered in evidence at the 
trial in the Municipal Court and rejected, and no ex¬ 
ception taken. But as far as the record shows, appel¬ 
lant is attempting to set up for the first time in the 
Court of Appeals a defense that he was merely a sub¬ 
contractor, and released by the said release of liens. 
This defense was not advanced by appellant in his an- . 
swer filed below (R. 8-10), and comes too late in the 
Court of Appeals. Nor was this defense alleged in the 
form of an assignment of error. 

U. S. Ex. Rel. Laws v. Davenport , 34 App. D. C. 502, 
at page 505: 

“The first assignment of error presents a ques¬ 
tion not presented to the court below. Hence it is 
not properly before us for consideration .’ 9 

“Questions not raised in the trial court will not be 
considered in the appellate tribunal.” 

Norman vs. U. S., 20 App. D. C. 494, at page 497. 
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5. The jurisdiction of the court helow is not made 
the basis of an assignment of error, and is presented 
here for the first time in the brief of appellant. 

The case of Thurston vs. McLellan, 34 App. D. C. 
294, stands for the proposition that an objection to 
jurisdiction not made in the lower court is not avail¬ 
able on appeal. 

Appellant in his brief (p. 2) contends that the Act 
of Congress approved March 3, 1921, gives the Mu¬ 
nicipal Court exclusive jurisdiction of suits involving 
an amount up to $1,000.00. The judgments of the 
Municipal Court, to enforce which the equity suit 
was filed below, were duly docketed after execution 
had been had and the writ returned nulla bona (R. 
2-3), in conformity with Sec. 29 of the Code. This 
contention of appellant is therefore without merit. 

The Supreme Court of the District has no power to 
vacate a judgment of the Municipal Court docketed in 
the former court under Sec. 29 of the Code. 

Hoffer vs. Supplee Hardware Company , 39 App. 

D. C. 596. 

6. Matter not made a part of the record cannot be 
considered on appeal. 

The matter set out in brief of appellant contains 
for the most part statements not supported by or 
included in the record. 

The Court of Appeals confines itself scrupulously 
to the facts disclosed by the record and the inferences 
legitimately deducible therefrom. 

Washington Railway & Electric Co. vs. Stuart , 50 
App. D. C. 74, at page 86. 
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A question not presented in the record will not bo 
considered. 

Landvoigt vs. Paul , 27 App. D. C. 423, at page 433. 

7. No warranted action was taken by the trustee, 
nor is any fraud disclosed in the record. 

The allegations in appellant’s brief (p. 6) with ref¬ 
erence to the conduct of the trustee are scandalous, 
and entitled to no consideration. A full report was 
submitted to the court below (R. 19-27) and to this 
Court in the form of a motion to dismiss or affirm. 
Appellant charges in his brief (p. 6) that the trustee 
fraudulently encumbered the property. In Paragraph 
9 of the bill (R. 4) this second trust was set out in 
full, and its existence was admitted by Paragraph 
9 of the sworn answer of appellant (R. 9-10). 

The action of the trustee, therefore, was not a case 
of encumbering the property with a second trust, as 
stated in the brief of appellant, but an action which, in 
preserving the property from foreclosure at the suit 
of the holder of the second trust, at the same time 
saved appellant from the added expense such fore¬ 
closure would have meant. It is submitted that the 
charges against the trustee made in appellant’s brief 
are scandalous and impertinent, as are also any other 
unfounded charges of fraud. Neither the record nor 
any inferences to be deduced therefrom support any 
finding of fraud whatsoever. 

It is respectfully submitted that no merit is con¬ 
tained in the various assignments of error, and that 
the final decree of sale of the court below, together 
with the decree ratifying and confirming said sale, 
should be affirmed. 

Charles E. Wain weight, 
Attorney for Appellee. 


